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A growing number of parents and health-
care professionals around the world have ques-
tioned mass immunization policies in recent
years, spawning a growing interest in legal
exemptions. Vaccines are mandated in all U.S.
states and territories, but each also offers one or
more exemptions. Probably the most commonly
exercised, and the most legally complex, are re-
ligious exemptions, currently offered in 48 states.

There’s a lot of information on the Internet
and other sources about vaccine exemptions.
Unfortunately, much of it is misleading or outright
incorrect, often appearing to reflect more what
the writer feels the law should be rather than a
clear understanding of what the law actually is.
The truth is, many people have unnecessarily
lost their vaccine exemption rights due to their
lack of understanding of their legal rights and
how to effectively assert them. Others have failed
to pursue an exemption under the mistaken as-
sumption that they don’t qualify for one, or have

needlessly given in to pressure from local au-
thorities to vaccinate against their wishes despite
actually qualifying for, and truly desiring, a vac-
cine exemption. Knowing your rights and how to
deal with local authorities can make the differ-
ence.

A complete explanation of the law on vac-
cine religious exemptions is beyond the scope of
a single article, but an introduction to some of the
more important and commonly misunderstood
aspects follows.

First, in the U.S., vaccine requirements and
exemptions’ are addressed at the state level, as
Congress lacks authority under the Constitution
to legislate vaccine requirements for state resi-
dents.?® However, one’s right to refuse immuni-

' Exemptions are also called ‘exceptions’ or ‘waivers’.

? Federal laws do address vaccine requirements and exemptions for
immigrants and the military. They also provide a possible means of
avoiding vaccines in the workplace on religious grounds.



zations in the exercise of one’s religious beliefs is
a right afforded by both state and federal law,*
primarily by way of state statutory and regulatory
code and the U.S. Constitution’s First and Four-
teenth Amendments. State constitutions may
play a role as well.

Rights are seldom if ever absolute. One
person’s right to exercise their religion is limited
by opposing rights—in the case of vaccine reli-
gious exemptions, the state’s right to require im-
munizations for the presumed benefit of society.
Therefore, determining your rights is not simply a
matter of reading the relevant state codes and
constitution sections. While those may be neces-
sary starting places, they will tell you little about
the precise boundaries of exemption rights with
regard to the specific facts and circumstances of
your life. Make no mistake—the application of
those laws can vary, sometimes radically, with
the widely varying situations of individual people
and families.

How, then, do we determine how the law
applies to any given situation? We must look be-

*Asa practical matter, the federal government exerts powerful influ-
ence over state immunization laws and policies.

* Mississippi and West Virginia do not currently offer a religious ex-
emption to immunizations.

yond the language of codes and constitutions to
legal precedent. Legislatures may enact statutes,
but the courts interpret them—on a case-by-case
basis, one legal dispute at a time. The U.S. Con-
stitution is interpreted in the same way—by the
courts, one legal dispute at a time. When a case
in a lower (or trial) court is appealed to a higher
(or appellate) court, the higher court may issue a
written opinion of their ruling that then serves as
guiding legal precedent in future disputes.® So, to
determine how state and constitutional laws ap-
ply to your specific situation, you must determine
whether or not there is any applicable legal
precedent.

Needless to say, the totality of court opin-
ions constituting the body of legal precedent for
any given area of law at any given time can
never fully address the potentially infinite variety
of hypothetical scenarios that may arise under
that area of law. So, when a new situation arises
and no prior legal precedent applies, it may be
difficult to say with any certainty how the law ap-
plies to that new situation. This is often the case
with vaccine religious exemptions. Furthermore,
when the facts in a precedent case do resemble

® The “lower” federal district courts and some state trial courts may
also issue written opinions.



those of a current situation but are distinguish-
able from it, there may be opposing arguments
about how—or even if—the precedent applies,
with corresponding uncertainty as to what the law
is or should be for the current situation.

Unfortunately, the complexity doesn’t end
there. When legal precedent does apply to a cur-
rent situation, a determination must be made as
to whether it is “binding precedent”—precedent
that determines what the law is presently—or
“persuasive precedent” that provides only guid-
ance for what the law arguably could or should
be, but not what the law is presently. The distinc-
tion is pretty straightforward. Higher court opin-
ions are binding on lower courts in the same ju-
risdiction as the higher court, but they serve only
as persuasive precedent for other jurisdictions.’
This distinction can be critical. A court can rule
contrary to persuasive precedent—against you—
if it believes that doing so is the more just out-
come in your particular case, but courts have no
discretion to rule inconsistently with binding

® Here, ‘jurisdiction’ refers to a geographic location, and may include
a single state or group of states, depending on which specific court
issued the opinion.

precedent.” As you might well imagine, argu-
ments favoring immunizations often have the up-
per hand, so it can be helpful for those claiming a
religious exemption to have binding precedent
supporting their rights.

As it turns out, though, for the majority of
U.S. residents, most of the precedent for vaccine
religious exemptions is persuasive precedent
from New York federal courts and only a handful
of state appellate courts. Don’t be too quick to
discount the value of persuasive precedent,
though. In many instances, it carries weight suffi-
cient to clarify your rights under state law and the
Constitution that can help get the exemption.
However, where persuasive precedent directly
contradicts state law rather than serving merely
to clarifying it, its application can be more tenu-
ous. For example, some state laws require
membership in an organized religion with tenets
opposed to immunizations in order to qualify for a
vaccine religious exemption. Local officials are
bound by such laws despite the fact that opinions
from courts in other jurisdictions (which are only
persuasive precedent for the local state) ruled
that similar laws were unconstitutional in those

"7 The practical point being that having a legal position likely to win
in court makes it much more likely that you’ll get your way without
having to go to court in the first place.



other jurisdictions. This can be frustrating for
people with personal religious beliefs opposed to
immunizations who do not meet their state’s
church membership requirements.® Curiously,
rights under the U.S. Constitution pertaining to
the exercise of a vaccine religious exemption can
vary from state to state, despite all states being
subject to the same U.S. Constitution.

The ease or difficulty of exercising an ex-
emption can also vary according to the differ-
ences in the specific wording of laws from state
to state. For example, some states’ laws allow
the state to question whether or not a claimed re-
ligious belief in opposition to the immunization
requirements is truly religious or sincerely held.
Where this is the case, attempts to exercise a re-
ligious exemption may be scrutinized, and ex-
emption claims allowed or denied accordingly. Of
course, lack of legal authority to question reli-
gious beliefs in states that don’t permit such an
inquiry doesn’t necessarily prevent local officials
from making such an inquiry anyway. In those in-
stances, rights may ultimately be honored or de-
nied according to a person’s knowledge of their
rights and willingness to stand their ground.

® Exercising a religious exemption may still be possible for people in
this situation, but it may require the support of a local attorney.

It is noteworthy for those with unorthodox
religious beliefs that the U.S. Supreme Court has
defined ‘religion’ for legal purposes broadly, and
that lower federal courts have applied that defini-
tion to vaccine religious exemptions specifically.
So, don’t be too quick to assume you don’t qual-
ify for a religious exemption—it just may be that
the beliefs you assumed wouldn’t qualify for an
exemption do. For example, both personal reli-
gious beliefs and one’s unique, personal interpre-
tation of an established religion that does not
have tenets opposed to immunization may qual-
ify for a religious exemption in many states.

Other exemption concerns involve more
practical matters. For example, even if you know
your rights under state and federal law and un-
derstand the legal strengths and weaknesses of
your particular situation, you still have to deal
with local authorities who may or may not know
your legal rights and who, respecitfully, may or
may not cooperate with you even if they do.
Sometimes, exercising a religious exemption is
very straightforward and proceeds without inci-
dent. Other times, local officials resist even valid
legal exemption claims. Sadly, reports of rude,
uncooperative, and even coercive and confronta-
tional behavior from local officials are not un-



common. Most of the time these folks are proba-
bly acting out of a genuine concern for the health
and safety of the community (they do, after all,
have a contrary agenda), but sometimes, they
overstep professional boundaries in deliberate
attempts to discourage people from exercising a
valid legal exemption right. It is most unfortunate
that this should ever occur. Anyone who dis-
agrees with current laws should seek redress
from the state legislature via the appropriate po-
litical process.

Finally, even those who successfully exer-
cise a religious exemption may unwittingly leave
themselves vulnerable to a future challenge. This
occurs when a person’s inadvertent non-compli-
ance with state requirements results in an ex-
emption claim that is initially accepted, despite
some flaws, but which flaws nevertheless leave it
vulnerable to future scrutiny. Even authorities
can contribute to the confusion. For example,
one state’s Immunization department website
lists requirements for exercising a vaccine reli-
gious exemption that appear to be inconsistent
with statutory law posted on the same web
page.® State residents whose exemption letters

® The author has twice e-mailed this department about this, but the
department has not responded.

contain only the department’s stated require-
ments may be vulnerable to a future challenge
even if their letters are accepted initially, as the
religious exemption statute requires more. ™

Given the legal complexities of vaccine re-
ligious exemptions, many people concerned with
them wisely choose to consult a knowledgeable
attorney. It's a small investment for the resulting
insight, protection and peace of mind.

Alan G. Phillips is a graduate of the University of North Caro-
lina School of Law, and a member in good standing of the
North Carolina State Bar and the North Carolina Judicial Dis-
trict 15B and Orange County Bars. One of three attorneys in
the U.S. on the National Vaccine Information Center’s list of
vaccine exemption attorneys (www.nvic.org), Alan is presently
completing a book on Vaccine Exemptions that will be avail-
able in the near future. For information about the book, vac-
cine exemption presentations or consultations, contact Alan at
attorney@vaccinerights.com; 919-960-5172; or P.O. Box
3473, Chapel Hill, NC 27515-3473.

SEE THE NEXT PAGE FOR AN
IMPORTANT ANNOUNCEMENT!

'® When a state agency’s policy conflicts with state statutory law, the
statute is the higher authority.



COMING SOON!

Learn:

e How to legally avoid vaccines in school,
college, at work, in the military, with
adoptions and with immigration

® How to avoid the pitfalls that caused
others to lose their exemption right

o What state and federal laws apply
to your specific situation—and how

e How the U.S. Supreme Court defines
‘religion’ for legal purposes

o When you need an attorney—and why

o And much, much more!
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